


30-SECOND SUMMARY There is much flexibility in drafting terms of indemnity provisions and insurance clauses in contracts for the provision of 
goods and services. The circumstances unique to the transaction should be considered. For instance, general terms like “losses” and “damages” 
or “seller” and “buyer” should be defined as accurately as possible. It is important to include the provision that the contract’s indemnity and 
insurance coverage are the exclusive remedy available to the indemnitee for all claims that may arise. Failure to do so may enable an indemnitee 
to “sidestep” the contractual indemnity. Provisions should also address the mechanics of how indemnity and defense coverage is provided.

By Vickie A. Gesellschap and Ronald L. Hicks, Jr.

Today, contracts for goods and services commonly require one or both parties to indemnify 
the other against certain losses, and to maintain certain insurance and/or add the other as 
an additional insured under the insurance policy. While some businesses (individuals and 
companies alike) execute these contracts without reading or understanding the significance of 
such indemnity and insurance provisions, many others appreciate that these clauses constitute 
a risk-transfer tool that can help protect their business from potential risks, including the 
other party’s breach of contract. Indeed, more and more insurance companies are requiring 
their clients to use such provisions to obtain insurance coverage at particular premiums.1    
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Although using contractual indem-
nity provisions and insurance clauses 
has become commonplace, many 
businesses and their lawyers “copy 
and paste” such clauses from a prior 
contract or form and do not under-
stand the interplay that exists between 
the two provisions. Nor do they 
consider whether one or both clauses 
are necessary given the circumstances, 
issues and needs that exist between the 
contracting parties. Many businesses 
and their lawyers do not think about 
whether the indemnification they have 
agreed to provide is covered under 
the terms of any Commercial General 
Liability (CGL) policy or other insur-
ance they have in place. 

This article summarizes the indem-
nification provisions and insurance 
clauses found in contracts involving 
the provision of goods and services, 
and the risks that each clause seeks to 
protect. Also, this article explains the 
interplay that exists between the two 
provisions and certain issues that may 
arise depending on how the indem-
nification provisions and insurance 
clauses are written. Finally, this article 
provides some practical advice on 
how to draft effective indemnification 
provisions and insurance clauses in 
contracts involving the sale or pur-
chase of goods and services.

Indemnity and indemnification 
provisions
Indemnity generally refers to the 
obligation that one person has to pay 
for any loss or damage another has 
sustained by acting at his request or for 
his benefit. Stated differently, indem-
nity is the right that a person suffering 
a loss or damage must be made whole 
by another. 

Indemnity may be imposed by 
contract or by operation of law 
(i.e., common law or statutorily). 
The most common example of legal 
indemnification is reflected by the 
doctrine of vicarious liability, which 
imposes liability on a party whose 

liability is “secondary” or “passive” 
in comparison to that of the party 
who owes indemnification (e.g., 
employer-employee or principal-
agent). Also, legal indemnification 
exists where necessary to prevent an 
unjust result, such as when a person 
has a non-delegable duty of care (e.g., 
landowner’s duty to protect against 
hazards or nuisances). Further, legal 
indemnification exists to address 
personal injury or property damage 
caused by defective products (i.e., 
product liability). Finally, regarding 
contracts involving goods, Sections 
2-312 and 2-607 of the Uniform 
Commercial Code include provisions 
for indemnification of third-party 
claims based on either breach of war-
ranty or title infringement.

In most jurisdictions, legal indem-
nification exists only where a person 
without fault has been held legally 
liable for damages caused by another. 
Consequently, legal indemnification is 
not available to a party partially at fault. 

In contrast, contractual indemnity 
is a covenant or agreement by one 
party (the “indemnitor”) to indem-
nify or “save harmless” the other 
party (the “indemnitee”) by way of 
compensation for a loss or damage 
suffered by the indemnitee. Forms 
of contractual indemnity include 
cash payments, repairs, replacement 
and reinstatement. 

Traditionally, contractual indemnity 
focuses on claims or losses brought by 
third parties against the indemnitee. 
However, contractual indemnification 
provisions can vary widely and may 
include claims caused, in whole or in 

part, by the indemnitee’s own fault or 
negligence or breach of contract. 

Contractual indemnification provi-
sions generally are not favored and 
are subject to a strict construction 
compelling an interpretation against 
the party seeking their protection. 
Additionally, interpreting a contrac-
tual indemnity clause is a question of 
law for the courts to decide under the 
jurisdiction’s rules governing contract 
interpretation and construction. 

Parties may lawfully contract to 
indemnify one party from the latter’s 
own acts of negligence without violat-
ing public policy. However, because 
indemnity provisions are strictly 
construed against an indemnitee, an 
indemnity agreement for one’s own 
negligence is generally not enforced 
unless the agreement spells out the 
indemnitor’s obligation in clear and 
unequivocal terms. 

In some jurisdictions, a contractual 
indemnification clause need not make 
specific reference to indemnifica-
tion against liability arising out of 
an indemnitee’s negligence. In other 
jurisdictions, courts have required 
express contractual language to indem-
nify a party for its own negligent acts 
and have ruled indemnification for 
negligent acts is not included in cover-
age for “any and all damages” or “any 
and all loss.” “But, where the scope of 
the particular indemnity agreement 
in question is broad enough to permit 
such result and it is plain from the lan-
guage used that such was the intention, 
as stated, no public policy prevents it.”2

No particular language, or “talis-
manic phrase,” is necessary to create 
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a contractual indemnity. Rather, so 
long as there is an express undertak-
ing to indemnify, then contractual 
indemnity exists. 

To avoid any misinterpretation, a 
contractual indemnification clause 
should contain the classic “save, keep 
harmless and indemnity” language. 
Exculpatory language, such as “shall 
not be liable for” or “agrees to assume,” 
generally is insufficient to create an 
enforceable contract for indemnity. 
Similarly, neither an agreement to 
maintain insurance nor a right of set-
off constitutes an express undertaking 
to provide contractual indemnification. 

Contractual indemnification is not 
the same as a guaranty or surety con-
tract. The latter represents a promise to 
answer for the debt, default or miscar-
riage of another person. In contrast, 
contractual indemnification makes 
good on the loss which results to the 
indemnitee from the debt, default or 
miscarriage, but does not answer for 
the debt, default or miscarriage. 

Contribution is not the same as 
indemnity. Arising by operation of law, 
contribution is a fault-sharing mecha-
nism that requires those having joint 
liability to pay a proportionate share of 
the loss to a party who has discharged 
their joint liability. By contrast, the 
party seeking indemnification has not 
done anything wrong, but, nonethe-
less, has become exposed to liability 
by virtue of a transaction or other 
relationship with the actual tortfea-
sor. Further, indemnification shifts to 
the indemnitor the entire loss, not just 
a portion. Accordingly, the right of 
indemnification generally supersedes 
the right of contribution, such that 
“[w]hen one tortfeasor has a right of 
indemnity against another, neither 
of them has a right of contribution 
against the other.”3

The point at which a claim for 
indemnification accrues depends 
on whether the indemnity is against 
the occurrence of a loss rather 
than the existence of liability. If the 

indemnification is premised upon a 
loss’ occurrence, then a claim for in-
demnification accrues when payment 
is made to a third party to satisfy a 
judgment, settlement or other damag-
es. In contrast, a claim for indemnifica-
tion against liability accrues when the 
liability has become fixed and estab-
lished, even though no actual payment 
for the loss is made. 

Certain phrases, such as to “save 
harmless” or “hold harmless” or the 
word “incur,” have been found to cre-
ate an indemnification against liability. 
However, similar phrases have been 
determined to create indemnification 
against loss only. It is important for 
you to know the law in the contract’s 
governing jurisdiction before using or 
agreeing to allow such language to ap-
pear in your company’s contracts. 

While the language “indemnify and 
save harmless” does not create an af-
firmative duty to defend, the prevailing 
rule is that the language “implies a 
duty to reimburse for costs of defense 
[of the third party’s underlying litiga-
tion], whether successful or not.”4 
Nevertheless, this implication only 
applies to “defense” litigation costs and 
does not create a duty to pay attorneys’ 
fees and costs incurred in litigating the 
duty to indemnify, especially where the 
indemnification agreement is silent on 
such issue. 

A duty to defend can exist without a 
duty to indemnify. However, a duty to 
indemnify cannot exist without a duty 
to defend. 

Insurance clauses and CGL 
policies in general
Some have said that “[c]ontracts of 
indemnification often allocate between 
parties the burden of paying for and 
procuring insurance.”5 However, an 
indemnification provision is not the 
same as an insurance clause. Instead, 
to support a contractual indemni-
fication provision, the contract will 
often include insurance clauses. These 
clauses spell out the type and amount 

of insurance and other insurance-relat-
ed obligations required by the various 
parties entering into the contract. 
However, because they are separate 
provisions and absent any terms of in-
corporation, the indemnity clause does 
not determine the scope of insurance 
coverage, and the CGL policy does 
not determine the scope of indemnity 
coverage. Therefore, it is important to 
understand what insurance clauses and 
general liability insurance policies are, 
and how they interact with indemni-
fication clauses when negotiating and 
drafting such provisions.

The purpose of CGL insurance is 
to protect a business against unfore-
seen third-party liability, such as 
personal injury and property damage 
caused by an insured’s negligence. 
Such insurance coverage protects 
the insured against “all sums that the 
insured becomes legally obligated to 
pay as damages” for “bodily injury” 
and “property damage” that is caused 
by an “occurrence” which is defined 
as an accident.6 This language has 
been interpreted to mean that gen-
eral liability policies do not provide 
coverage for breach of contract 
and breach of warranty claims, but 
instead, insure only against losses 
based on tort liability. To hold other-
wise would convert the CGL policy 
into a professional liability policy or 
performance bond. 

A corollary to the judicially recog-
nized breach of contract restriction is 
the assumed liability exclusion. The as-
sumed liability exclusion states that the 
CGL insurance does not apply to: 

It is important for you to know 
the law in the contract’s 
governing jurisdiction before 
using or agreeing to allow 
such language to appear in 
your company’s contracts.
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b. Contractual Liability. ‘Bodily injury’ or 
‘property damage’ for which the insured is 
obligated to pay damages by reason of the 
assumption of liability in a contract or 
agreement. This exclusion does not apply to 
liability for damages: 

(1) That the insured would have in the ab-
sence of the contract or agreement ; or

(2) Assumed in a contract or agreement 
that is an ‘insured contract,’ provided the 
‘bodily injury’ or ‘property’ damage occurs 
subsequent to the execution of the contract 
or agreement.7

The assumed liability exclusion de-
fines an “insured contract” to mean: 

f. That part of any other contract or agree-
ment pertaining to your business (including 
an indemnification of a municipality in con-
nection with work performed for a munici-
pality) under which you assume the tort 
liability of another party to pay for ‘bodily 
injury’ or ‘property damage’ to a third person 
or organization. Tort liability means a li-
ability that would be imposed by law in the 
absence of any contract or agreement.8

In light of this language, the as-
sumed liability exclusion confines 
insurance coverage of any contractual 
indemnity to general liability that is 
imposed on the insured by operation 
of law, such as vicarious or secondary 
liability. CGL insurance does not pro-
vide complete indemnity coverage for 
all risks. Thus, in light of the assumed 
liability exclusion, a CGL insurance 
policy will provide coverage for li-
ability under an indemnity clause in 
a contract for the provision of goods 
or services only if such indemnity is 
covered by legal indemnification prin-
ciples. An indemnity clause that seeks 
to transfer additional liability beyond 
that recognized under legal indemni-
fication principles will not be covered 
by CGL insurance.

One way to get around the effects 
of the assumed liability exclusion is 

through what is commonly referred to 
as the “contractual liability endorse-
ment.” For an additional premium, 
the contractual liability endorsement 
removes the assumed liability exclu-
sion for “any contract relating to the 
conduct of the insured’s business,” 
thereby expanding CGL insurance 
coverage to include liability that is im-
posed by contractual indemnification 
as opposed to only legal indemnifica-
tion. It is not uncommon for contracts 
involving the provision of goods and 
services to include as one of its insur-
ance clauses a requirement that the in-
demnitor maintain a CGL policy with 
a contractual liability endorsement. 

However, the contractual liability 
endorsement does not expand the 
scope of the underlying CGL insur-
ance coverage. When a claim is based 
on breach of contract and not in tort, 
the contractual liability endorsement 
does not create coverage under the 
CGL policy because “the nature of the 
damages for which recovery is sought 
are not changed by this endorsement 
to include damages from a breach 
of contract, rather the damages to 
which this endorsement is directed 
is the same as in the original broad 
comprehensive policy, bodily injury 
and property damage caused by an 
occurrence.”9 Consequently, even with 
the contractual liability endorsement, a 
CGL policy does not provide coverage 
for breach of contract claims. 

An indemnitee is neither an insured 
nor a third-party beneficiary of an in-
demnitor’s CGL policy and, therefore, 
has no standing to sue or assert a bad 
faith claim against the indemnitor’s 
insurance company. As a result, many 

contracts include a clause that requires 
the indemnitor to add the indemnitee 
as an “additional insured.” 

Traditionally, additional insured en-
dorsements were narrowly construed. 
However, changes in their language 
have given additional insured endorse-
ments greater importance. As such, 
such endorsements are now broadly 
construed as providing coverage for 
both traditional legal indemnification 
coverage as well as contractual indem-
nification for the additional insured’s 
own negligence. 

In light of the broad construction 
given to additional insured endorse-
ments, some additional insured 
endorsements have been written to 
limit insured status to only injury or 
damage “caused in whole, or in part, 
by” or vicariously because of the acts 
or omissions of the named insured. 
Further, some versions of the endorse-
ment exclude claims arising from the 
additional insured’s sole negligence. 
The intended effect of such language is 
to not cover claims premised upon the 
additional insured’s sole negligence, 
but instead, insure against only those 
claims involving an additional insured’s 
own negligence, so long as the named 
insured is partially negligent or at fault.

Although an indemnification clause 
rarely limits or expands the scope of 
coverage under a CGL policy with 
an additional insured provision, that 
rule does not apply when the terms 
of the additional insured endorse-
ment incorporate the indemnification 
clause. When the additional insured 
endorsement states that a party shall 
be an additional insured “only with the 
coverages and the minimum amounts 

PRACTICE TIP: The additional insured endorsement is not the same as 
“additional named insured” coverage. An additional named insured usually 
is an affiliate of the primary insured. Unless they are affiliated entities, 
parties to a contract for the provision of goods and services cannot be added 
as an additional named insured. If the contract requires that your company 
add a party as an additional named insured, then you should remove or 
change the clause to be limited to an additional insured endorsement. 

52 ASSOCIATION OF CORPORATE COUNSEL

THE INTERPLAY BETWEEN INDEMNIFICATION PROVISIONS AND INSURANCE CLAUSES IN CONTRACTS FOR GOODS AND SERVICES



of insurances required to be carried by 
the Named Insured under the contract 
and only for the liabilities the Named 
Insured assumes under the contract,” 
then the insurer “is only required to 
indemnify [the additional insured] to 
the extent of [subcontractor’s] duty 
to indemnify,” and the endorsement 
functions like a contractual liability 
endorsement. In converse, a restric-
tive additional insured endorsement 
may be rendered ineffective by a broad 
indemnity provision incorporated into 
the endorsement.10

Drafting indemnification provisions 
and insurance clauses
As the law involving indemnification 
and insurance clauses suggests, there 
is much flexibility in crafting terms of 
indemnity provisions and insurance 
clauses in contracts for the provision 
of goods and services. Rather than 
using a standard indemnification or 
insurance provision, or performing a 
“copy and paste” of such terms from 
a prior contract or form, consider the 
circumstances, issues and needs that 
exist in the transaction and draft the 

indemnity provisions and insurance 
clauses accordingly. 

As for drafting, the following tech-
niques should be considered:

Use definitions
Routinely, indemnification provisions 
and insurance clauses employ terms 
that are either undefined or insuffi-
ciently defined in the parties’ contract. 
Terms such as “claims,” “losses,” “dam-
ages” and “defense” are just some of the 
terms that you should consider defin-
ing. If you use customized definitions, 
then the actual terms of the indemni-
fication are relatively straight forward 
and easy to understand. Also, it allows 
you to negotiate more precisely exactly 
what is covered by the indemnification 
and insurance terms and reduces the 
risk that a court may misinterpret the 
parties’ mutual understanding. 

Identify the parties
A corollary to using customized 
definitions is to make certain that 
you identify precisely who will be 
providing and who will be entitled to 
receive the contract’s indemnity and 

insurance protection. For example, if 
you are dealing with a newly formed 
company, perhaps you want to have the 
indemnity provided by the company’s 
parent or affiliated entities. Similarly, 
you may want indemnity and insur-
ance coverage provided for not only 
your company but also its affiliates, 
shareholders, directors, officers, 
managers, members, partners, agents, 
representatives, attorneys, employees 

Rather than using a 
standard indemnification 
or insurance provision, or 
performing a “copy and 
paste” of such terms from 
a prior contract or form, 
consider the circumstances, 
issues and needs that 
exist in the transaction 
and draft the indemnity 
provisions and insurance 
clauses accordingly.
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and representatives. Including all these 
people in the language of the actual 
indemnification provision or insurance 
clause can make for long run-on sen-
tences. However, by using definitions 
for the terms “Seller” and Buyer,” one 
can easily define who will be providing 
and who will be entitled to receive the 
indemnity and insurance protection 
provided by the contract. 

Define the losses and damages covered
Besides identifying the parties, you 
must state what losses and damages are 
covered by way of the indemnification 
provisions and insurance clauses. Are 
fees of attorneys, accountants, experts 
and other professionals recoverable as 
part of indemnity, or are they limited 

to solely the duty to defend obliga-
tions? Does the indemnity obligation 
include consequential or indirect dam-
ages, including lost profits, or is the 
indemnitor responsible for only actual, 
direct damages? Are fines, penalties 
and costs included within indemnity, 
or are these types of damages excluded 
from indemnity coverage? Again, these 
are questions you should consider and 
discuss when negotiating and drafting 
indemnification and insurance clauses.

Similarly, where insurance coverage 
may not exist for the indemnity being 
sought by the indemnitee, consider 
placing limits on the indemnity being 
offered under the contract to minimize 
the self-insured risk. For example, by 
including language that provides that 

indemnification shall not exist until 
the other party “has first suffered, 
sustained or incurred aggregate losses 
relating to such matters over $50,000,” 
or which provides that indemnifica-
tion shall not exceed a particular dollar 
amount, you have effectively limited 
your self-insured risk.

Understand the meaning 
of the terms used
Many times, attorneys drafting con-
tracts use terms with no appreciation 
of the legal significance attributed to 
such terms. This is particularly true 
with respect to the term “hold harm-
less” in indemnification provisions. 
Generally, a hold-harmless term re-
quires one party to assume the liability 
inherent in the contract, thereby reliev-
ing the other party of the responsibil-
ity. Thus, if you place a hold-harmless 
term in an indemnification provision 
(i.e., “indemnify and hold-harmless”), 
it is possible that a court will reject 
the argument that the indemnifica-
tion provision is a broad-form clause 
encompassing all liability suffered 
by the indemnitee and instead hold 
the indemnification is a limited-form 
clause providing protection for only 
third-party claims or liability. If you 
want broad-form indemnity coverage, 
then do not use the “hold-harmless” 
term in the indemnification provision. 

Integration of indemnity and 
insurance coverages
When drafting indemnification and in-
surance clauses, it is important that the 
indemnification and insurance clauses 
are incorporated into the CGL policy’s 
terms. Normally, you can accomplish 
this incorporation by way of the ad-
ditional insured endorsement or some 
other endorsement. No matter how you 
do it, incorporating the contract’s in-
demnification provisions and insurance 
clauses into the CGL policy insures that 
the indemnity and insurance coverage 
are consistent and will be subject to the 
same rules of construction. 

Practice tips

PAYING FOR THE INDEMNITEE’S NEGLIGENCE — When both parties 
will participate in the execution of the Scope of Work (e.g., subcontractor 
agreements) focus on any language which absolves the indemnitee from 
damages that arise regardless of who is at fault. As the indemnitor’s counsel, 
you should endeavor to limit the agreement to your client’s proportionate 
share of the damages or for only those damages which directly arise from 
your client’s negligence. Also, negotiate the exclusion of the following 
phrases if possible: “in whole or in part,” “regardless if caused by any 
indemnitee hereunder,” and strike “sole” from phrases like “unless caused 
by the sole negligence of indemnitee.” Conversely, attempt to insert 
phrases such as “to the extent caused by the negligence of indemnitor.” 

NEGOTIATING WITH PROCUREMENT — Often times, you will be put in a 
situation where you are negotiating the terms and conditions of an agreement 
with a procurement officer or contracts administrator rather than counsel 
for the other party. As a result, you will often run into a brick wall painted 
with the words “we are not allowed to change our contract, particularly 
the indemnity provision.” Therefore, it is helpful to develop hypothetical 
scenarios based on your client’s industry or the contract’s scope of work 
to demonstrate why it is important to your client to make the changes to 
help the other party’s negotiator understand the effect of the language as 
drafted. This approach will likely lead to a discussion with their counsel. 

INDEMNIFICATION CLAUSES IN INSURANCE PROVISIONS — 
Frequently, you will find more than one indemnification clause in a 
contract. One may be under the heading of “Indemnification” and one 
under “Insurance.” Be sure to revise both clauses to reflect the same 
intent and meaning. The clause in the insurance provision is often 
overlooked by busy counsel looking for the hot-button issues in quick 
reviews and can result in a contract with conflicting provisions.
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Exclusivity of remedies
Parties to a goods and services contract 
can agree that a contract’s indemnity 
and insurance coverage are the exclu-
sive remedy available to the indem-
nitee for all claims that may arise, 
including those for breach of contract, 
tort or strict liability. Such a provision 
is particularly important to indemni-
tors seeking to limit their self-insured 
exposure. Failure to include such a 
provision may enable the indemnitee 
to pursue common law or other legal 
indemnification and “sidestep” the 
contractual indemnity, including any 
negotiated financial limitations. 

Notice and selection of counsel
When drafting indemnification and 
defense provisions, many counsel 
fail to address the mechanics of how 
indemnity and defense coverage is 
provided. Most parties or their counsel 
rarely negotiate how notice must be 
given and whether failing to give 
notice by a certain time relieves the 
indemnitor of its obligations to defend 
and indemnify. However, such provi-
sions can have serious consequences to 
indemnitees, especially when indem-
nification is being sought because of a 
third-party claim. 

Equally important is the term involv-
ing the selection of counsel for defense 
coverage. Normally, the standard term 
provides that the indemnitor has the 
right to select “qualified” counsel to 
provide the required defense, subject 
to the indemnitee’s right of approval, 
which “shall not be unreasonably with-
held.” However, the “shall not be unrea-
sonably withheld” term may provide 
the indemnitor with a basis to excuse 
its obligation to provide indemnity if 
it can show the indemnitee’s approval 
was unreasonably withheld. A better 
approach would be to define the basis 
under which approval can be with-
held (i.e., a conflict of interest exists, a 
documented lack of qualifications, etc.). 

Conclusion
Those who copy and paste contractual 
indemnification and insurance clauses 
run the risk of exposing their business 
to a substantial self-insured risk. Given 
their inherent flexibility, such clauses 
should be negotiated and drafted to 
fit the particular circumstances, issues 
and needs underlying the parties’ 
contract. When such an approach is 
taken, indemnification and insurance 
clauses can provide an effective means 
of bringing one’s self-insured risk to an 
acceptable level. ACC
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