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BAR COUNSEL

Lawyers' New Mandatory Abuse Reporting Requirement

Elder Abuse

Protecting and advocating for vulnerable older
Oregonians is a critical part of the work many
lawyers do — day in and day out. Expanding
the list of mandatory reporters to include our
profession is one more important way to help
ensure these people are safe from harm.

—Attorney General Ellen Rosenblum

awyers across Oregon are talking
Labout elder abuse reporting. On Jan.

1, 2015, legislation took effect mak-
ing all Oregon lawyers mandatory reporters
of elder abuse. HB 2205 (2013). As with
any new law, there are still many questions
about how the new requirements will apply
and impact lawyers’ day-to-day practice.
This month’s bar counsel column outlines
the basics of the requirement.

The new reporting requirement was
enacted at the recommendation of the
Oregon Elder Abuse Prevention Work
Group, which was tasked with studying
how to better protect older Oregonians.
As state Rep. Val Hoyle notes, “For four
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years, the work group has focused on pro-
tecting some of Oregon’s most vulnerable
citizens. Integrating lawyers into Oregon’s
elder abuse safety net as mandatory re-

porters will provide our state with over
19,000 additional advocates.”

While the elder abuse reporting re-
quirement is new, lawyers have long been
mandatory reporters of child abuse, abuse
of developmentally disabled adults and
abuse of long-term care residents. See
ORS 419B.005(5)(m); ORS 430.735(12)
(i); ORS 441.630(6)(i). These existing

reporting obligations remain intact.

Part of the reason for the increased fo-
cus on elder abuse is that Oregon is in the
midst of a demographic shift — as baby
boomers age, our population as a whole
is aging. The Oregon Office of Economic
Analysis forecasts that between 2010 and
2020, the number of Oregonians aged 65
to 74 will grow by 36 percent. The me-
dian age of Oregon’s population was 30.3
in 1980, but is forecast to rise to 39.7 by
2020. 'And elder abuse is a significant
problem in Oregon. In 2013, the state
investigated and substantiated over 4,000
instances of elder abuse.?

The Legislature has high hopes that
the new attorney reporting obligation will
provide additional protection to elders.
“The addition of Oregon lawyers as man-
datory reporters of elder abuse will shine a
bright new light on abuse in our commu-
nities,” explains Rep. Vic Gilliam. “Law-
yers who receive elder abuse prevention
training will be even further equipped to
recognize warning signs and report their
concerns to appropriate authorities.”

The Basics

So what exactly is the elder abuse
reporting requirement? In its most con-
densed form, the new law requires a lawyer

to report elder abuse when he or she has
reasonable cause to believe elder abuse has
occurred, and the lawyer has had contact
with the elder or the alleged abuser. See
ORS 124.060.The requirement applies to
lawyers 24 hours a day, seven days a week.
The law includes exceptions to protect at-
torney-client privileged information and
information learned during the course of
representing a client that would be detri-
mental to the client if disclosed.

Much of the law’s complexity stems
from the way in which the terms elder,
reasonable cause and abuse are defined.
First, lawyers should note that the law de-
fines elders broadly to include all people
aged 65 or older who are not currently
residents of a long-term care facility. ORS
124.050(2). An elder need not be vulner-
able or lacking in capacity to be covered
by the law.

Reasonable cause is not defined by the
law, but has been interpreted by Oregon
courts in an analogous child abuse report-
ing context to mean reasonable suspi-
cion.> A lawyer has reasonable suspicion
to believe elder abuse has occurred if the

Ongoing Conversation

The elder abuse reporting require-
ment is part of an ongoing conver-
sation in Salem about how to best
prevent elder abuse. The Oregon
Elder Abuse Prevention Work Group
welcomes comments from attor-
neys about the new requirements.
The work group’s meetings are
open to the public. Oregon bar
members interested in attending
should contact OSB Public Af-
fairs Director Susan Grabe at (503)
431-6380 for more information.
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lawyer can articulate facts, based on the
totality of the circumstances, that would
lead a reasonable person to believe that
the abuse occurred. This means that the
evidentiary standard for reporting elder
abuse is relatively low. Because probable
cause is not required, a lawyer need not
believe it is more likely than not that
abuse occurred to trigger reporting.

The definition of abuse is the most
intricate piece of the reporting scheme.
Elder abuse is defined to encompass a
myriad of circumstances including physi-
cal abuse, neglect, financial exploitation,
verbal abuse and sexual abuse. See ORS
124.050(1) et seq. For lawyers who are ac-
customed to analyzing their obligation to
report child abuse, it is important to note
there are some substantial differences in
the definitions of elder abuse and child
abuse.

Some of the definitions of elder abuse,
including the definitions of physical abuse
and neglect, are fairly straightforward.
Physical abuse is elder abuse. Any willful
infliction of physical pain or injury to an
elder is considered abuse, as is the wrong-
ful use of a physical or chemical restraint
on an elder. More broadly, elder abuse
is defined to include any nonaccidental
physical injury to an elder, and any physi-
cal injury that appears to be at variance
with the explanation given of the injury.

Neglect is also elder abuse. Neglect-
ing an elder by withholding the basic care
or services the elder needs to maintain
health and safety is deemed elder abuse.
Depending on the specific circumstances
and capacity of the elder, what is consid-
ered a basic care or service may change.
Abandonment of an elder is defined as
abuse, particularly where a caregiver or
other person is neglecting duties and ob-
ligations that are owed to an elder. Invol-
untary seclusion of an elderly person as a
measure of discipline or for the caregiver’s
convenience is also abuse.

Sexual abuse and sexual exploitation
are elder abuse. Any nonconsensual sexu-
al contact between an elder and caregiver
is included in the definition.

Certain categories of verbal threats
are also considered elder abuse. Specifical-
ly, threatening an elder with significant
physical or emotional harm by using “de-
rogatory or inappropriate names, insults,
verbal assaults, profanity or ridicule” or
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“[h]arassment, coercion, threats, intimi-
dation, humiliation, mental cruelty or in-
appropriate sexual comments” is deemed

abuse. ORS 124.050(13).

Financial Exploitation

The type of elder abuse that has gener-
ated the most discussion in the legal com-
munity to date is financial exploitation.
Financial exploitation is defined in ORS
124.050(4) as:

a) Wrongfully taking the assets,
funds or property belonging to
or intended for the use of an el-
derly person or a person with a
disability;

b) Alarming an elderly person or
a person with a disability by
conveying a threat to wrong-
fully take or appropriate money
or property of the person if the
person would reasonably be-
lieve that the threat conveyed
would be carried out;

¢) Misappropriating, misusing or
transferring without authoriza-
tion any money from any ac-
count held jointly or singly by
an elderly person or a person
with a disability; or

d) Failing to use the income or
assets of an elderly person or a
person with a disability effec-

Some Warning Signs of Abuse

e Any unexplained injury that
doesn't fit with the given
explanation of the injury.

e The elder is not given the
opportunity to speak for
him or herself without the
presence of the caregiver.

e The elder has become
extremely withdrawn and
noncommunicative or
nonresponsive.

e Unpaid bills, overdue rent,
utility shutoff notices.

Source: Adult Abuse Investiga-
tions and Protective Services, DHS
webpage. For a more extensive
list of warning signs Vvisit Www.
oregon.gov/dhs and search for
“adult abuse warning signs. "

tively for the support and main-
tenance of the person.

Certainly, individuals who abuse their
powers as an elder’s attorney-in-fact,
guardian or conservator to improperly
enrich themselves would be engaged in
financial exploitation. Similarly, indi-
viduals who threaten to harm an elderly
person or an elder’s loved ones in order
to reap a financial benefit would be en-
gaged in abuse. Refusing to use an elder’s
income or assets to pay for basics such as
food, housing or medical care would also
likely fall within the definition of abuse.

Lawyers who regularly represent el-
ders in transactions or business deals have
expressed a desire for more clarity in the
definition of financial exploitation. In
response, the work group is discussing
possible amendments to the definition
of financial exploitation and the phrase
“wrongful taking.” * Open questions re-
main about how the new elder abuse re-
porting requirement will interact with
existing civil financial elder abuse protec-

tions. See ORS 124.110.

Contact

Before the duty to report elder abuse is
triggered, an attorney must have contact
with an elder or alleged abuser. Although
contact is not defined by the statute, con-
tact is commonly defined as a coming to-
gether. Being in the room with a person or
communicating with a person by phone
or email is likely enough to meet the con-
tact element. On the other hand, merely
hearing news reports or reading pleadings
about an incident of abuse will not be
enough to trigger the duty to report.

Client Confidentiality

Even if a lawyer has reasonable cause
to believe elder abuse has occurred, and
has had contact with the elder or abuser,
the lawyer still must examine whether the
exceptions to reporting for client confi-
dentiality apply. Lawyers do not have an
obligation to report elder abuse if doing
so would reveal attorney-client privileged
information or would reveal information
learned while representing a client that
would be detrimental to the client if dis-
closed. ORS 124.060. If a client consents
to the lawyer reporting the abuse, the law-
yer could of course make a report. RPC

1.6(a).?



How to Report

To report elder abuse, lawyers should
make an immediate verbal report to law
enforcement or the Department of Hu-
man Services. Lawyers can call (855) 503-
SAFE to report elder or child abuse any
time of day or night. If harm is imminent,
lawyers should call 911. Lawyers who
have reasonable grounds to report elder
abuse and report in good faith are entitled

to civil immunity. ORS 124.075(1).

Amber Hollister is deputy general counsel
for the Oregon State Bar. She can be reached
at (503) 620-0222, or toll-free in Oregon at
(800) 452-8260, ext. 312, or by email at
ahollister@osbar.org.

Ethics opinions are published and updated
on the bar’s website, www.osbar.org/ethics/
toc.html.

An archive of Bar Counsel articles is
available at www.osbar.org/ethics/bulletin
barcounsel.html.

Endnotes

1. www.oregon.gov/DAS/OEA/docs/demo-
graphic/OR_pop_trend2013.pdf

2. Office of Adult Abuse Prevention and Investi-
gations, 2013 Annual Report (August 2014).

3. In Berger v. State Office for Services to
Children and Families, 195 Or App 587, 590
(2004), the court noted that the agency’s de-
termination of whether child abuse charges
are founded is limited only to “whether
there is evidence that creates a reasonable
suspicion of child abuse; [the agency] does
not decide whether child abuse in fact oc-
curred or even probably occurred.”

4. Although “wrongfully taking” is not defined
by the statute, the Oregon Court of Appeals
in Church v. Woods, 190 Or App 112 (2003),
explored the meaning of “wrongful taking”
in the separate context of meeting the stan-
dard for obtaining a temporary restraining
order against financial elder abuse. See ORS
124.110 et seq. In Church, the court held
that obtaining a joint interest in real property
from an incapacitated elder was a “taking”
of property, for purposes of establishing a
statutory claim for financial abuse. The court
also held that the taking was “wrongful”
based both on the defendant’s motives and
the means by which property was taken. It
is unclear whether a court would use this
same definition when interpreting “wrongful
taking” as used in the reporting statute, ORS
124.050(4)(a).

5. Similarly, if a lawyer reasonably believes that
reporting elder abuse is necessary to prevent
reasonably certain substantial bodily harm
or death or to prevent a client’s commission
of a future crime, reporting is allowed. RPC
1.6(b)(1)-(2). These exceptions to RPC 1.6
have been narrowly construed.
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