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Letter From The Chair
Welcome Corporate Counsel Section Members! Our section strives to provide opportunities for 

free or low cost CLE’s on matters of interest to Section members, as well as networking opportu-
nities. We currently have over 480 members.

This year we are planning a Roundtable CLE event in early April, A CLE presentation in May 
and a free networking lunch at Oswego Lake Country Club in June. 

After the summer we will host another Roundtable CLE in October followed by our annual 
meeting. Then we will offer a free CLE in December on either Child Abuse Reporting or Ethics. 

Please view our website for current dates and topics for these CLE’s at www.osbcorporatecoun-
sel.com. We also invite you to participate in our Section and to offer comments and feedback. If 
you would like to submit an article for this newsletter or would like to become involved in any way, 
please contact me or any member of the Executive Committee. 

Thank you for joining our Section and I look forward to serving as your Chair for 2011.

Sincerely, 
Bob Barsocchini

Building Owners and Managers Association (BOMA) 
Enacts New Measurement Standards for Office 
Buildings 

By Kirsten J. Day 

In 2010, the Building Owners and Managers Association (BOMA) International adopted new 
measurement standards for office buildings. BOMA measurement standards are used primarily 
in leases, but are also used in development agreements and purchase/sale agreements for real 
property. Currently, BOMA measurement standards exist for various types of real estate develop-
ments (office buildings, industrial buildings, multi-unit residential buildings and retail buildings) 
and are used for measuring the physical size of a building (gross area measurement). BOMA 
is also updating its measurement standards for retail buildings and, in addition, is developing 
standards for mixed use buildings and campus developments (multiple related buildings on a 
single parcel).

The 2010 office building measurement standard introduces a single load factor for measuring 
the square footage of an entire building. A “load factor” compares the rentable area of an office 
building (the area available for rent to tenants) to the usable area of that building and is used 
to capture those “service areas” within a building (i.e., building lobbies, utility rooms, common 
restrooms) that are necessary for building operation but are not available for lease to a tenant. A 
load factor is represented in tenant leases as an allocation of additional square footage to each 
tenant of that building, which increases the proportionate costs paid by that tenant for building 
services and repairs (calculated on a per-square-foot basis). 

Because these service areas are located disproportionately throughout the building, the prior 
BOMA office measurement standard calculated different load factors per floor of a building. 
These per floor calculations resulted in confusion for real estate brokers advising prospective 
tenants as to the load factor applicable to various spaces within the same building, as well as 
for building management attempting to apply the per-floor calculations in assessing charges to 
building tenants. 

In creating a single load factor calculation for an entire building, the 2010 BOMA office 
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measurement standard combines factors used by property manage-
ment to simplify the load factor calculation process. The new 2010 
measurement standard eliminates any load factor differentiation for 
full-floor tenants versus multi tenant floors. In addition, tenant storage 
areas are deemed separately leased based upon the square footage of 
the relevant storage area, and basement and enclosed structured park-
ing levels are included within the building measurement calculations. 

Office building owners and tenants should consider incorporating 
the BOMA 2010 office building measurement standard into their lease 
documentation because the building single load factor calculation is 
designed to provide greater clarity to both owners and tenants in the 
application of the measurement standard and more stable calculations 
of rentable areas for floors within a building. However, integration of the 
2010 measurement standard into lease documents will require care. 

Office building owners need to ensure consistency in their use of the 
new BOMA 2010 office building measurement standards because: 

 • BOMA measurement standards differ based upon the use of 
a particular building (i.e., a retail versus an office use), the 
calculation of square footage of a building will differ depending 
upon the building’s use. Owners should be careful in making 
any representations or warranties as to the square footage of a 
building (or any portion of that building) and make sure to include 
in any representation or warranty the relevant measurement 
standard and year of the applicable standard used in calculating 
the square footage. 

 • Converting to the new 
BOMA office measurement 
standard will be complicated. 
Owners should make sure the 
same measurement standard is 
used for the entire building so 
that the load factor measure-
ment applied throughout the 
building is consistent. Any 
difference in the measurement 
standard used could create 
a gap in the square footage 
allocated to building tenants 
versus the square footage of 
the entire building and result 
in an owner not receiving full 
reimbursement for the costs of 
operating the building. An owner 
should check tenant leases 
to confirm the owner’s right to 
remeasure the square footage 
of the building and premises 
and ensure that the owner can 
remeasure using a different 
measurement standard.

 • Changing the use of 
all or a portion of a building 
(i.e., converting a retail space 
to an office use) will result 
in a different square footage 
measurement based upon the 
relevant BOMA measurement 
standard used. This change 

could also produce a gap in measurement similar to the differ-
ence discussed above and result in an owner not receiving full 
reimbursement for operating costs. Again, an owner will need 
to secure flexible remeasurement rights within tenant leases to 
allow for these changes. 

Tenants that are leasing space also need to understand which 
measurement standard will be used for the measurement of the space 
they are leasing:

 •  Tenants should confirm whether the correct measurement 
standard is being applied relative to that tenant’s proposed use 
of the space. For office space, particular care should be taken to 
understand the calculation of the load factor to be incorporated 
into the square footage of the space.

 • If the building encompasses more than one use (i.e., a mixed 
retail and office use), tenants should confirm how the building 
owner is measuring the square footage of the building for 
purposes of assessing operating expenses and other charges to 
building tenants.

Ms. Day is of Counsel to Perkins Coie LLP and focuses her practice on 
real estate transactions and related matters with multi-jurisdictional 
credentials in Oregon and California. Kirsten’s Bio can be viewed at 
www.perkinscoie.com/KDay/. This update provides general information 
and not legal advice or opinions on specific facts. 

The Virtual Water Cooler
By Robert Barsocchini, General Counsel of Goodwill Industries   

 
    A recent confluence of labor law issues should attract the attention 
of General Counsel and prompt reviews of company social media and 
related policies as well as union organizing response preparedness.

Recently, the National Labor Relations Board, whose jurisdiction 
includes most employers in the private sector whether unionized or not, 
issued a complaint alleging that an employee was unlawfully terminated 
for posting negative comments about her supervisor on her personal 
Facebook page.1 The complaint states that her comments are “pro-
tected, concerted activity” under the National Labor Relations Act.

Concerted activities, with or without a union, are typically group 
activities (two or more employees acting together) attempting to 
improve working conditions. This can be as seemingly innocuous as 
an individual employee speaking, on behalf of him/herself and one 
or more co-workers, to his/her employer about improving workplace 
conditions.

The NLRB complaint alleged two separate issues: That the Com-
pany’s social media policies, standing alone, were too broad because 
they interfered with employees’ rights to communicate with one another 
about the terms and conditions of employment and, second, they 
violated Section 7 of the NLRA (the right to engage in concerted activ-
ity). The policies mentioned referred to blogging and internet postings 
and prohibited any posting of pictures of employees in their uniforms 
or of the company logo or ambulances without permission. They also 
prohibited any disparaging, defamatory or discriminatory comments 
when discussing the company, an employee’s supervisors, co-workers 
or competitors.
1 In re American Medical Response of Connecticut, Inc., Case No. 34-CA-12576 
(October 27, 2010)
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The NLRB has long held that critical statements about management 
can be protected concerted activity. Furthermore, policies designed to 
preclude such activity may have an unlawful chilling effect on employee 
rights. These holdings have not specifically addressed social networks.2 
Again, these legal protections apply whether or not employees are 
represented by a union.3

However, the NLRB has also held that an employee’s comments can 
lose protection when they go too far.4

The troubling twist here, of course, is how the NLRB will view social 
media comments that may violate existing company policies in the 
context of protected concerted activity. Moreover, whereas NLRB rules 
have evolved primarily in workplace settings, now, through the social 
media network, such speech can include a virtual and virtually unlim-
ited audience. Many in the audience may consist of non-employees. Are 
protections contemplated by the NLRA applicable here? At a minimum 
General Counsel will want to review company social media policies 
and keep an eye on the progress of the complaint filed by the NLRB 
mentioned above.

As this case is pending, the NLRB has taken another action that 
merits attention. On December 21st it issued a news release outlining 
its proposal to require posting of NLRA rights. Private sector employers 
whose workplaces fall under the NLRA (probably your workplace) would 
be required to post the employee rights notice where other workplace 
notices are typically posted. The notice provides in part as follows:5

Employee Rights Under the National Labor Relations Act
“The National Labor Relations Act (NLRA) guarantees the right of 

employees to organize and bargain collectively with their employers, 
and to engage in other protected concerted activity. Employees covered 
by the NLRA are protected from certain types of employer and union 
misconduct. This Notice gives you general information about your rights, 
and about the obligations of employers and unions under the NLRA. 
Contact the National Labor Relations Board (NLRB), the Federal agency 
that investigates and resolves complaints under the NLRA, using the 
contact information supplied below, if you have any questions about 
specific rights that may apply in your particular workplace. 

“Under the NLRA, you have the right to: 

Organize a union to negotiate with your employer concerning your 
wages, hours, and other terms and conditions of employment. 

Form, join or assist a union. 

Bargain collectively through representatives of employees’ own 
choosing for a contract with your employer setting your wages, benefits, 
hours, and other working conditions. 

Discuss your terms and conditions of employment or union organiz-
ing with your co-workers or a union. 

Take action with one or more co-workers to improve your working 
conditions by, among other means, raising work-related complaints 
directly with your employer or with a government agency, and seeking 
help from a union. 

Strike and picket, depending on the purpose or means of the strike 
or the picketing. 

Choose not to do any of these activities, including joining or remain-
ing a member of a union. 

2 Claremont Resort and Spa, 344 NLRB 832 (2005)
3 NLRB v. Washington Aluminum Co., 370 US 9 (1962)
4 Piper Realty Co., 276 NLRB 1323 (1985)
5 For a full text of the proposed Notice see www.NLRB.gov

“Under the NLRA, it is illegal for your employer to: 

Prohibit you from soliciting for a union during non-work time, such 
as before or after work or during break times; or from distributing union 
literature during non-work time, in non-work areas, such as parking lots 
or break rooms. 

Question you about your union support or activities in a manner that 
discourages you from engaging in that activity. 

Fire, demote, or transfer you, or reduce your hours or change your 
shift, or otherwise take adverse action against you, or threaten to take 
any of these actions, because you join or support a union, or because 
you engage in concerted activity for mutual aid and protection, or 
because you choose not to engage in any such activity. 

Threaten to close your workplace if workers choose a union to 
represent them. 

Promise or grant promotions, pay raises, or other benefits to discour-
age or encourage union support. 

Prohibit you from wearing union hats, buttons, t-shirts, and pins in 
the workplace except under special circumstances. 

Spy on or videotape peaceful union activities and gatherings or 
pretend to do so.

The public may comment on this rule for 60 days after the December 
22nd publication in the Federal Register.

Traditional union avoidance measures include reviewing existing poli-
cies, making sure wage ranges are up to date, benefits are fair, griev-
ances are addressed in a fair and timely manner, working conditions are 
safe, clean and appropriate, hiring practices are sound, employees are 
recognized and treated fairly, and remaining vigilant to warning signs 
such as a sudden rise in complaints and the perception of unfairness. If 
this proposed rule becomes law and increases employee awareness of 
their right to organize in the workplace, employers should also be ready 
to quickly respond to union organizing efforts. Non-solicitation policies 
(policies designed to keep unwanted postings and other non-work 
related communications out of the workplace) should also be reviewed 
because they may give you an opportunity to control what is posted and 
disseminated in the workplace, subject to NLRB rules.

As we have seen above, the social media aspect to all of this compli-
cates the whole picture. For example, some of the rights enumerated in 
the notice refer to activities with co-workers. What about activities with 
coworkers that also include non-employees in the social media context?  

In conclusion, these two recent actions by the NLRB, though not 
directly related, should heighten the awareness of General Counsel, on 
behalf of their companies, to unionization efforts in their workplaces 
and what goes on around the virtual water cooler. 

  

GINA: What You Don’t Know Can Hurt 
You

By Wendy J. Baker

More than a year has passed since the federal Genetic Information 
Nondiscrimination Act (“GINA”) became effective law. Since then, I have 
steadfastly hit “delete, delete, delete” every time a legal bulletin shows 
up in my email with a GINA subject line. Please don’t bore me to tears!
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Recently I attended a two-day employment law seminar in which 
GINA came up at literally every session. Well, maybe the Wage and Hour 
seminar was an exception, although that was so boring I may have just 
fallen asleep briefly and missed hearing the presenter push the GINA 
panic button.

At any rate, it seems that we employment attorneys are on the front 
lines of preventing employers from making fatal judgment errors when 
it comes to employees’ genetic anomalies. One of the seminar present-
ers described a call she received from a client who wanted to fire an 
employee who was pregnant with a child with Down’s Syndrome. Really. 
He was afraid the child would drive up insurance costs.

 War stories like this have convinced me that learning about GINA 
may be a bitter pill to swallow, but it will be good for you.

GINA makes it unlawful for an employer to discriminate against any 
employee with respect to compensation or other terms, conditions or 
privileges of employment because of the employee’s genetic informa-
tion. GINA marks a watershed in American law because it is the first civil 
rights law Congress has passed which identifies and outlaws a form of 
discrimination before it becomes pervasive and ingrained in the social 
fabric.

Curiously, Oregon has had a genetic information law in effect for 
years, and I’ve never heard of anyone invoking it. However, given all the 
recent attention to the federal law, you can rest assured that lawsuits 
are just around the corner.

“Genetic information” is information obtained from the individual’s 
genetic tests, from a family member’s genetic tests, or from the 
individual’s family health history. A genetic test is a process that 
analyzes human DNA, RNA, chromosomes, proteins or metabolites, and 
that detects genotypes, mutations or chromosomal changes. A test that 
does not detect genotypes, mutations or chromosomal changes, or an 
analysis that directly relates to a health condition that could reasonably 
be detected without such a test is not considered a genetic test under 
GINA. 

GINA prohibits employers from requesting, requiring or purchasing 
genetic information about an employee or a family member of an 
employee. To comply with GINA, employers will need to modify their 
requests for medical information relevant to providing a reasonable 
accommodation under the Americans with Disabilities Act (“ADA”) and in 
certifying a leave request under the Family Medical Leave Act (“FMLA”). 
Medical providers should be alert to problems that can be created by 
including such information when responding to employer inquiries. As 
an employer, you have a couple of options if you accidentally acquire 
genetic information from a medical provider: (1) destroy it, or (2) send 
the report back to the medical provider and ask that it be removed 
before resubmitting the report to the employer. 

What are the penalties for violating GINA? They are the same 
remedies that could result from any other discriminatory act – such as 
race-based or gender-related acts – including reinstatement, back pay, 
injunctive relief, compensatory and punitive damages and attorney fees 
and costs.

So what in the world made Congress pass this law? Apparently, it 
was the result of an off-the-wall isolated incident in which an employer 
went temporarily insane and decided to prove that an on-the-job injury 
was a pre-existing condition. To do so, the employer required workers to 
provide samples for genetic testing. One thing led to another, and now 
here we are.

By the way, employers should be mindful that the Equal Employment 

Opportunity Commission (“EEOC”) has issued a new poster that must 
be displayed to advise employees about GINA. The poster can be 
ordered through the EEOC’s web site, but I understand that it is on back 
order and won’t be shipped for several months. However, you can also 
print a new poster from the EEOC web site.

Ms. Baker specializes in employer-side labor and employment matters, 
including day-to-day advice and defense of discrimination, retaliation 
and wage-and-hour claims. She can be reached at 541-345-0753 or at 
wendy.baker@employerlaw.org. Her office is located at 100 West 13th 
Avenue, Suite 200, in Eugene. For more information on her practice or to 
access helpful employment law information, go to www.employerlaw.org. 

Toy $tory: Barbie and Bratz
By Joseph Q. Kaufman

This is not your typical “Toy Story” full of delight and whimsy but 
instead a case note exemplifying how attention to detail in drafting and 
in conforming internal company practices can save your clients from 
litigation and spending a lot of money. Mattel Inc. v. MGA Entm’t, Inc., 
2009 U.S. App LEXIS 29187 (9th Cir. Cal. Dec. 9, 2009) was decided 
in the Ninth Circuit Court of Appeals in San Francisco on July 22, 2010 
and overturned the District Court decisions in the case sending a 
message to in-house legal departments and human resource managers 
alike about their drafting and review of employment agreements.

 Cater Bryant was an employee of Mattel working in the “Barbie 
Collectables” department, at the time he created and then shared his 
“idea” for Bratz®, “the girls with a “passion for fashion™,” with MGA 
Entertainment. Both companies claimed the right to the Bratz® toy 
franchise in this hotly litigated contest. Mattel prevailed on nearly all 
points in contention and the District Court found MGA liable for copy-
right infringement, issued a constructive trust over the brand’s related 
trademarks to Mattel, and awarded $10 million dollars in damages. The 
Court of Appeal focused a bright light on interpretation of the detailed 
definitions in the Bryant’s employment agreement and reversed and 
remanded the lower court’s decision. 

Cost of Inconsistent Language 
The 1999 employment agreement included a provision where Bryant 

agreed to: 

“communicate to the Company as promptly and fully as prac-
ticable all inventions conceived or reduced to practice by me 
(alone or jointly by others) at any time during my employment by 
the Company. I hereby assign to the Company all my right, title 
and interest in such inventions, and all my right, title, and inter-
est in any patents, copyrights, patent applications or copyright 
applications based thereon”. 

The agreement defined ‘inventions’ as follows: “includes, but is not 
limited to, all discoveries, improvements, processes, developments, 
designs, know-how, data computer programs and formulae, whether 
patentable or unpatentable”. The District Court held that this provi-
sion assigned Bryant’s ideas to Mattel, even though ‘ideas’ were not 
included on that list or mentioned anywhere else in the contract. 

The Ninth Circuit reversed, concluding that the agreement could 
be interpreted to cover ideas, but that “the text does not compel that 
reading” explaining that “ideas” are different from Mattel’s listed 
examples and citing “People ex rel. Lungren v. Superior Ct., 926 P.2d 
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1042, 1057 (Cal. 1996) (courts avoid constructions that would make “a 
particular item in a series . . . markedly dissimilar to other items on the 
same list”). Designs, processes, computer programs and formulae are 
concrete, unlike ideas, which are ephemeral and often reflect bursts of 
inspiration that exist only in the mind.” 

The Court of Appeals concluded, in part, “It won’t matter whether 
Bryant came up with the ideas in the course of employment if the 
district court or a properly instructed jury determines that the agree-
ment didn’t assign ideas in the first place.” Furthermore, the Court of 
Appeals found evidence in the record that other employee’s contracts 
at Mattel expressly assigned their ‘ideas’ as well as their ‘inventions’ 
implying that the term ‘inventions’ alone does not include ‘ideas’. 

Ambiguity Found With Phrase “At Any Time During 
Employment” 

Another dispute was based upon the ambiguous phrase that covered 
inventions created “at any time during my employment” language in-
cluded in Bryant’s employment agreement. Mattel argued this included 
all Inventions created at any time, day or night, during Bryant’s employ. 
MGA argued that the inventions were not created during Bryant’s 
working hours, but rather on his own free time and that employment 
agreement did not cover those inventions.

The District Court sided with Mattel that the agreement assigned 
inventions even if they were not made during working hours. Using the 
instructions provided by the district judge, the jury found that Mattel 
had rights to the preliminary sketches and sculptures. However, the 
Ninth Circuit reversed stating: 

“The phrase “at any time during my employment” is ambiguous. 
It could easily refer to the entire calendar period Bryant worked 
for Mattel, including nights and weekends. But it can also be 
read more narrowly to encompass only those inventions created 
during work hours (“during my employment”), possibly including 
lunch and coffee breaks (“at any time”).

 The Court of Appeals also found extrinsic evidence in the court 
record supporting each party’s reading and based on the ambiguity 
decided that the interpretation of this clause should have been submit-
ted to the jury to decide.

Practical Impact 
The legal row over these dolls illustrates the importance of precise 

language in employment agreements especially but all agreements in 
reality. Imprecise definitions can cost your clients millions in a lawsuit. 
Legal counsel would be wise to make sure that their definitions in 
agreements are as detailed as possible and to review their other agree-
ments to assure consistent language is used company-wide.

The Court Loves “Bratz” 
Perhaps tipping their hand on the way that the Court of Appeal would 

like to see the remanded decision to come down or more than likely its 
opinion about bottling up “invention” with over reaching employment 
agreements concluded, “America thrives on competition; Barbie, the 
all-American girl, will too.”

Mr. Kaufman provides Corporate Counsel Services and advice in the 
areas of Intellectual Property, Collections, Bankruptcy, Diminished 
Value. He can be reached at: jqkaufmanlaw@gmail.com 405 W. 
Arlington St., Gladstone, OR 97027. (503) 206-1307 – Voice. (877)866-
1876 – Facsimile. He is on the web at www.jqkaufmanlaw.com
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